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STATEMENT OF THE | SSUE
The issue in this case is whether the Departnent of Managenent Services is

entitled to operation and construction and operation permts for the nanagenent
and storage of surface water.



PRELI M NARY STATEMENT

At the hearing, Petitioners called three witnesses and offered into
evi dence 17 exhibits. Respondent Departnent of Managenent Services called two
wi t nesses and offered into evidence four exhibits. Respondent South Florida
Wat er Managenent District called one witness and offered into evidence three
exhibits. Al exhibits were admtted except Petitioner Exhibit 12.

The transcript was filed May 17, 1995. Rulings on tinely filed proposed
findings of fact are in the appendi x.

FI NDI NGS OF FACT
I. The Proposed Permit

1. This case involves a 65-acre site in north Lee County owned by the City
of Ft. Myers. At all material tines, the |land has been zoned under industrial-
equi val ent desi gnati ons.

2. By leases that are not part of this record, Ft. Myers has | eased 21.4
acres of the 65 acres to various governmental agencies, including Lee County,
Lee County Sheriff's Ofice, and possibly the Florida Departnment of Juvenile
Justice (formerly known as Department of Health and Rehabilitative Services).
The following facilities are presently located on the 21.4 acres: Juvenile
Detention Center, Lee County Stockade, Price Hal fway House, Sheriff's Ofice
Avi ati on Departnment, and Energency Qperations Center

3. By lease dated Septenber 20, 1993, Ft. Myers |l eased the remaining 43.6
undevel oped acres to Lee County for a termof 50 years. This |ease allows Lee
County to use the 43.6 acres for $1 per year, but only for the operation of a
Juvenil e Justice Facility. Under Paragraph 20 of the |ease, Ft. Myers may
termnate the lease if Lee County ceases to operate the facility. Likew se, Lee
County may termnate the lease if the Departnment of Juvenile Justice ceases to
fund the County's operation of the facility. Under the |ease, preference is
given to juvenile residents of Ft. Myers. Paragraph 22 of the | ease allocates
liability to Lee County for clainms or damages arising fromrel eased fuels,

i ncl udi ng from pi pelines.

4. The lease is not assignable without Ft. Myer's consent. By agreenent
dat ed Decenber 17, 1993, Ft. Myers consented to the subl ease of the entire 43.6-
acre parcel to the Departnent of Juvenile Justice for the purpose of the
construction of a juvenile residential commtment facility. Lee County receives

no rent fromthe Departnent of Juvenile Justice. |In Paragraph 10 of the
agreenment, the Departnment of Juvenile Justice agrees to maintain, at its
expense, "all inprovenents of every kind . " Lee County must make any

repairs to i nprovenents if the Department of Juvenile Justice fails to do so

5. By subsequent agreenment, Respondent Departnent of Managenment Services
(DVB) becane the agent for the Department of Juvenile Justice for the design
permtting, and construction of the juvenile justice facility.

6. By Application for a surface water managenent permt executed June 16,
1994, DM5 applied for a surface water managenent pernit for the construction and
operation of a 10.9- acre project known as the Lee County Juvenil e Comn t ment
Facility. This 10.9-acre project is part of the 43.6 acres |l eased to Lee County
and subl eased to the Departnment of Juvenile Justice. The application states



that the existing 21.4 acres of devel oped sites, which are | eased under separate
agreements to different governnental entities, "will be permitted as is.”

7. The Staff Review Summary of Respondent Sout h Fl orida Water Managenent
District (SFWD) describes the purpose of the application as follows:

This application is a request for Authorization
for Construction and Operation of a surface

wat er managenent systemto serve a 10.9 acre
Institutional project discharging to Six Mle

[ Cypress] Slough via onsite wetlands and road-
side swal es. The application also requests

Aut hori zation for Operation of a surface water
managenment system serving a 21.4 acre existing
facility and 32.7 acres to remai n unchanged for
atotal permitted area of 65.0 acres. Staff
recomends approval of both authorizations with
condi tions.

8. The Staff Review Summary accurately states that the owner of the |and
is Ft. Myers. O questionable accuracy is the statenent that Ft. Myers | eases
to Lee County the 21.4 acres devoted to the five existing facilities. Al though
Lee County probably is a |l essee of some of these parcels, the Lee County
Sheriff's Ofice is the | essee (or perhaps sublessee) of at |east two parcels.
One of the other parcels may involve a state agency, again under either a | ease
or a subl ease.

9. The Staff Review Summary inaccurately states that the project devel oper
is Lee County. The project developer is DVM5S or its principal, the Departnent of
Juvenil e Justice

10. The Staff Review Summary reviews the existing devel opnent on the 21.4
acres. The inprovenents consist of the 4.8-acre Juvenile Detention Center, 2.9-
acre Price Hal fway House, 4.7-acre Lee County Stockade, 5.1-acre Sheriff's
O fice Aviation Departnent, and 3.9-acre Emergency Operations Center

11. The Staff Review Summary states that the footer of the Juvenile
Detention Center was inspected in February 1980. The site drains into a 1.2-
acre retention pond, which was a natural pond dug out to accept the drai nage
fromthe Juvenile Detention Center. A small anount of surface flow drains from
the Juvenile Detention Center to a perineter swale that drains west into a ditch
runni ng along Ortiz Avenue.

12. The Staff Review Summary states that the building permt for the Price
Hal f way House was issued in Cctober 1982. The site drains into the 1.2-acre
retenti on pond, which was apparently enlarged a second tine to accept the
additional flow A small anmount of the flow fromthe Price Hal fway House al so
drains to the perinmeter swale and west into the Ortiz Avenue ditch

13. The Staff Review Summary states that the building permt for the Lee
County Stockade was issued on May 25, 1976. SFWWD i ssued an exenption and a
determ nation that no pernmit was required for two additions to the stockade in
1988 and 1989. For the additional inpervious surface added by these additions,
one inch of water quality treatnment was provided. After the abandonnment of a
punpi ng system drai nage of the stockade site consists of water building up in
existing onsite ditches and sheet flowing into the Otiz Avenue ditch. The
Staff Review Sunmmary adds that a small retention area constructed at the



sout heast corner of the site treats stormmater fromthe stockade and the
Sheriff's Ofice Aviation Departrment. The summary adds that a small anmpunt of
stormvater drains north into an exterior swale that drains into the Otiz Avenue
di tch.

14. The Staff Review Summary states that a building permt was issued for
the Sheriff's Ofice Aviation Departnment in August 1977. Stormwater fromthe
site sheetflows to exterior swales north and south of the building. Wen the
swales fill up, the water flows into the Otiz Avenue ditch.

15. The Staff Review Summary states that a building permt was issued for
t he Emergency Operations Center on Cctober 11, 1977. Drainage fromthe center
flows directly into the Otiz Avenue ditch.

16. Under "Water Quality," the Staff Review Summary reports that SFWD
"did not require conpliance with discharge rate or criteria"” based on Section
1.6, Basis of Review for Surface Water Managenment Permit Applications within the
[ SFWWD] March 1994 (Basis of Review), which contains guidelines issued by SFWD
for the construction and operation of surface water managenent systens. The
summary adds that there have been no "water quality or quantity conplaints
associated with this site over the past 18 years since its initial
construction."

17. Noting that a surface water managenent pernmit is requested for the
entire 65-acre parcel, the Staff Review Summary states that the above-descri bed
drai nage systens for the five existing facilities are "operational and wll
remain as they now exist."

18. Turning to the proposed devel opnent, the Staff Review Summary states
that the remaining 43.6 undevel oped acres "will also be |eased to Lee County by
the City for the proposed commtnent facilities.” The facilities are accurately
described as a 5.2-acre hal fway house and a 5.7-acre bootcanp, both of which
wi Il be drained by internal drainage swales and culverts flowing into detention
areas, which will discharge through a control structure into onsite wetlands
leading to the Otiz Avenue swal e.

19. Addressing designed discharge rates, the Staff Review Summary
acknow edges that the bootcanp's discharge rate will exceed the allowable rate
for a 25-year, three-day stormevent. The allowable rate is .33 cfs, and the
design rate is .37 cfs. The Staff Review Summary expl ains that this di screpancy
results fromthe use of the mnimumsize orifice (three inches) in the control
structure.

20. Addressing water quality, the Staff Review Summary reports that
commercially zoned sites are required to provide one-half inch dry pretreatnent
for water quality unl ess reasonabl e assurance can be provi ded that hazardous
material will not enter the surface water managenent system Determ ning that
no hazardous material will be stored or generated on the site, SFWD did not
require the one-half inch dry pretreatnent of runoff.

21. Noting that no surface water managenent permts have ever been issued
for any part of the 65-acre parcel, the Staff Review Summary recomends that,
subject to the customary Linmiting Conditions, SFWD issue:

Aut hori zation for Construction and Qperation
of a 10.9 acre Institutional Project discharging
to Six Mle Cypress Slough via onsite wetlands



and roadsi de swal es, Qperation of a 21.4 acre
existing facility and 32.7 acres to remain
unchanged for a total permitted area of 65.0 acres.

22. Limting Condition 4 states that the permttee shall request transfer
of the permt to the "responsible operational entity accepted by [ SFWD], if
different fromthe permttee."” Limting Condition 8 adds:

A permt transfer to the operation phase shal
not occur until a responsible entity neeting
the requirenents in section 9.0, "Basis of
Review . . .," has been established to operate
and maintain the system The entity nust be
provided with sufficient ownership or |ega
interest so that it has control over all water

managenent facilities authorized herein.

23. Special Condition 11 states: "Qperation of the surface water
managenment system shall be the responsibility of Lee County."

I1. The Permittee and the Entity Responsible for Mintenance

24. The proposed permt consists of two authorizations. The first
aut horization is for the construction and operation of the surface water
managenment systemon the 10.9-acre parcel on which will be constructed the
boot canp and hal fway house. The second authorization is for the operation of
t he existing surface water nmanagenment system on the al ready-devel oped 21.4 acres
and the uni nproved surface water nanagenent systemon the remaining 32.7 acres.

25. There are two problens with the designation of Lee County as the
entity responsible for maintaining the permtted surface water managenent
syst ens.

26. Basis of Review 9.1.B states:

To satisfy [Plermit [L]imting [Condition
[8], the Permittee nmust supply appropriate
witten proof, such as either by letter or
resolution fromthe governnental entity that
the governnental entity will accept the oper-
ation and nmai ntenance of all the surface water
managenent system conponents

27. The authorization for operation of the systens on the 21.4-acre and
32.7-acre parcels does not await any construction. Once the permt is issued,
the authorization is effective. Therefore, all prerequisites to the designation
must have been satisfied before the operation pernmt issues.

28. For the 21.4-acre parcel, DVB has not provided reasonabl e assurance
that Lee County is the | essee or sublessee of all of the parcels underlying the
five existing facilities. In fact, it appears that Lee County is not the | essee
or subl essee of all of these parcels. Even if Lee County were the | essee or
subl essee of these five parcels, DV5 has not provided reasonabl e assurance that
Lee County has assumed responsibility for the maintenance of the surface water
managenent system for the five parcels.



29. Contrary to Basis of Review 9.1.B, there is no witten agreenment by
Lee County to assune operational responsibility, nor is there even an actua
agreement to this effect. SFWWD s rules sensibly require that witten consent
be obtai ned before the operation permt is issued.

30. Likewise, DM5 has failed to show that Lee County has agreed to assune
responsibility for the operati on and mai ntenance of the surface water nanagenent
systemfor the 32.7-acre parcel. Again, SFWD nust obtain witten consent before
i ssuing the permt because no construction will precede operation for the
surface water nanagenent systemon this parcel

31. Unlike the situation as to the 21.4-acre parcel, the 32.7-acre parce

is leased to Lee County as part of the 43.6- acre parcel. But in the Decenber
17, 1993, agreenent, the Departnent of Juvenile Justice, not Lee County, assumes
responsibility for maintaining all inprovenments, which arguably includes

dr ai nage i nprovenents.

32. As between Ft. Myers and Lee County, Lee County assumes secondary
liability for the maintenance of all inprovenents. But the failure of the
Department of Juvenile Justice to do so would likely represent a default under
the agreenent. In such a case, the | ease and separate agreenent probably woul d
either be in litigation or Lee County would have term nated its obligations
under the contracts. |In either case, it is unlikely that Lee County woul d
performits secondary responsibility to maintain the drainage inprovenents,
especially where it is receiving no rent fromthe Departnent of Juvenile Justice
and priority is given to Ft. Myers juveniles in adm ssion deci sions.

33. Construction will precede operation as to the 10.9- acre parcel so the
parties have an opportunity, even after the construction and operation permt is
i ssued, to secure the necessary witten consent before the operation permt goes
into effect. But simlar deficiencies exist with respect to the 10.9- acre
parcel because the sanme agreenent inposes upon the Departnent of Juvenile
Justice, not Lee County, the obligation to maintain inprovenments.

34. An additional conplication arises as to the 10.9-acre parcel. The
Department of Juvenile Justice intends to contract with one or nore private
entities to operate the bootcanp and hal fway house, so there is at |east one
nore party that Lee County could claimwas responsible for maintenance of the
surface water managenent system

35. The question of who is responsible for maintaining the surface water
managenment systens is inportant. Drainage quantities and directions can change
if swales clog up with vegetation or other matter. In this case, one roadside
swale in the area of the 21.4-acre parcel is blocked with vegetation

36. DMS and SFWWD have thus failed to provide reasonabl e assurance t hat
the designated entity has assuned responsibility for the maintenance and
operation of the existing systenms or will assune responsibility for the
mai nt enance and operation of the proposed systemfollowi ng its construction

1. Permt for Existing Devel oprment
37. Section 1.6, Basis of Review, states:
[ SFWVD] i ssues construction and operation

permts for proposed surface water managenent
activities and operation pernmits for existing



systems. The criteria herein are specifically
designed to apply to proposed activities
(construction and operation pernmits). Therefore,
some of the criteria may not be applicable to
the permtting of existing systens (operation
permts). For exanple, in some cases, existing
systens may not neet flood protection criteria.
Criteria deviation for existing systens will be
identified in staff reports.

38. SFWWD has produced no evidence explicating the extent to which
exi sting systens, such as the systens on the 21.4- and 32.7-acre parcels, are
entitled to operating permits without neeting sone of the criteria applicable to
proposed systens, such as the systemon the 10.9-acre parcel. There is nothing
what soever in the record to explain why certain existing systens m ght not have
to neet certain criteria, such as flood protection criteria. Except for the
quantity deviation discussed below, there is nothing in the record discl osing
the extent to which SFWWD has wai ved, or even considered the applicability of,
certain or all criteria prior to the issuance of operation pernits for the
exi sting systens.

39. In practice, SFWWD does not adhere even to the vague standards inplied
in 1.6. According to the SFWWD witness, the practice of SFWD, as reflected in
this case as to the systens on the 21.4- and 32.7-acre parcels, is to permt
exi sting systens "as is, where is," as long as they have had no reported
pr obl ens.

40. There are nunerous deficiencies in the "as is, where is" unwitten
policy, apart fromthe obvious one that it conflicts with the assurance of 1.6
that only "some of the criteria may not be applicable" to existing systens.
First, the record does not define what a "problem is. Second, the record
di scl oses no means by which reported problens are collected and | ater accessed,
such as by a parcel index.

41. The "as is, where is" policy is an abdication of the limted
responsibilities that SFWWD i nposes upon itself in 1.6, especially when applied
to the present facts.

42. The facts are straightforward. Neither Ft. Myers, Lee County, nor any
other party has ever obtained a permt for any surface water nmanagenent system
despite numerous inprovenents in the past 20 years requiring such permts,

i ncluding the construction of a heliport, at which maintenance and refueling of
hel i copters takes place. 1In two relatively mnor cases, discussed bel ow, SFWD
erroneously determi ned that no permt was required. In one of those cases, the
applicant, Lee County, candidly admtted the exi stence of a floodi ng problem
Based on the present record, neither DVMS nor SFWWD has justified the issuance of
an operation permt for the systens on the 21.4- and 32.7-acre parcels based
either on Basis of Review 1.6 or on the "as is, where is" unwitten policy.

43. Construction of the five inprovenents on the 21.4 acres began between
1975 and Decenber 1977 with construction of a portion of the Lee County Stockade
bui | di ng and parki ng, Energency Qperations Center building and parking, and a
now renoved barn for the Lee County Sheriff's Ofice. At the sane tine, a |ake
was dug, probably for fill purposes. By the end of 1977, about 2.39 acres of
the 21.4 acres were converted to inpervious surface.



44, From 1978 to March 1980, another 0.96 acres of the 21.4 acres were
converted to inpervious surface by the construction of a perineter di ke and
road. During this period, construction comrenced on the Juvenile Detention
Center, addi ng another 1.63 acres of inpervious surface.

45. Between March 1980 and Decenber 1981, additions were nade to the Lee
County Stockade building and the | ake for an additional 0.45 acres of inpervious
ar ea.

46. Between Decenber 1981 and March 1984, the Price Hal fway House buil ding
and parking were constructed, adding another 0.79 acres of inpervious surface.

47. Between March 1984 and February 1986, a heliport facility and | andi ng
area were constructed for the Lee County Sheriff's O fice, adding another 1.01
acres of inpervious surface.

48. Between February 1986 and February 1990, an additional 2.31 acres of
i mpervi ous surface were added through additions to the Lee County Stockade and
parki ng area, juvenile detention center, and Energency Qperations Center parking
ar ea.

49. Between February 1990 and April 1993, another addition to the Lee
County Stockade added 0.62 acres of inpervious surface. An additional 0.17
acres of |ake was excavat ed.

50. During this time, applicable rules and statutes required permts for
the construction of "works" affecting surface water, including ditches,
cul verts, and other construction that connects to, or draws water from drains
water into, or is placed in or across the waters in the state. The buil dings,
par ki ng, other inpervious surfaces, ditches, swales, dikes, |ake excavations,
and, at one point, addition of a now abandoned punp all constituted "works" for
whi ch surface water managenent pernmits were required

51. In 1988, Lee County or Ft. Myers applied for an exenption for an
addition to the Lee County Stockade. The basis for the claimof exenption was
that the parcel consisted of |less than 10 acres and the total inpervious surface
did not exceed two acres. Although rules in effect at the tinme required
consi derati on of the contiguous 65 acres under conmon ownership and the tota
i npervi ous surface for the 9.7-acre "parcel" exceeded two acres, SFWD
erroneously issued an exenption letter

52. The second instance involving a claimof exenption took place in 1989
when Lee County submitted plans for another addition to the Lee County Stockade,
adding 0.51 acres of inpervious surface. The subnmittal acknow edged a
"fl oodi ng" problem but prom sed a master drainage plan for the "entire site.”
SFWWD determi ned that no pernmit would be required due to the prom se of a master
dr ai nage pl an

53. No master drai nage plan was ever prepared. The flooding problem
precl uded i ssuance of the operation pernmit on an "as is, where is" basis for the
al r eady- devel oped 21. 4-acre parcel, even assum ng that SFWD adequately
justified the use of this unwitten pernmitting procedure.

54. In fact, SFWWD has not expl ai ned adequately its "as is, where is"
permtting procedure or even the undelineated pernmtting criteria referenced in
1.6, Basis of Review. The 65- acre parcel is a poor candidate for preferenti al
permtting of existing systens. The owner and devel oper constructed the



exi sting systens in near total disregard of the law. The two tines that the
owner and devel oper conplied with the pernmtting process invol ved snal

additions for which exenptions should not have been granted. |In one case, SFWD
exenpted the proposed activity due to its error calculating mninumthreshol ds
as to the areas of the parcel and the inpervious surface. In the other case,

SFWWD exenpted the proposed activity partly in reliance on a prom sed master
drai nage plan that was not |ater prepared.

55. To issue operation permts for the existing systens on the 21.4- and
32.7-acre parcels would reward the owner and devel oper of the 65-acre parcel for
nonconpl i ance with the | aw and provide an incentive for simlarly situated
| andowners and devel opers |ikewi se to ignore the |aw.

56. Before issuing operation pernmts on systens that have received no
conpr ehensi ve review and that have been added pi eceneal over the years, SFWD
must eval uate the surface water systenms on the entire 65-acre parcel to
det erm ne whether they neet all applicable criteria. The "as is, where is"
unwitten policy has no applicability where there have been reports of fl ooding.
I f SFWWD chooses to dispense with criteria in reliance upon Basis of Review 1.6,
it must be prepared to identify and explain which criteria are waived and why.

V. Water Quality

57. Basis of Review 5.2.2 provides that projects that are zoned conmerci al
or industrial, such as the present one, nust provide one-half inch of "dry"
detention or retention pretreatnment, unless reasonabl e assurances are provided
"that hazardous materials will not enter the project's surface water nanagenent
system"™ There is no existing or proposed dry detention on the 65 acres.

58. The existing devel opnent includes the Sheriff's Ofice Aviation
Departnment, which serves as a heliport. The fueling and nmai nt enance of
hel i copters neans that contam nants may enter the stormmater draining off the
site. The functioning of the surface water systemon this site is therefore of
particul ar inportance.

59. There also may be nore reason to question the functioning of the
surface water systemon this site. It is south of the Lee County Stockade,
where fl oodi ng has been reported. The heliport site has al so been the subject
of nore el aborate drai nage i nprovenments, such as the location of a smal
retention pond near the Stockade boundary and a punp, the latter of which has
si nce been abandoned.

60. The existing systemon the 21.4-acre parcel, as well as the existing
and proposed systens on the remainder of the 65 acres, require dry pretreatnent
for reasons apart fromthe presence of the heliport. The materials likely to be
used with the existing and proposed devel opnents are sinlar to those found on
residential sites. SFWD and DV5 contend that there is therefore no need to
require dry pretreatnent as to these areas.

61. However, the existing and intended institutional uses, such as jails
and boot canps, represent an intensity of use that exceeds the use typical in
areas zoned residential. This increased intensity inplies the presence of
typi cal residential contam nants, such as petrol eumbased products or cleaning
solvents, but in greater volunes or concentrations, if not also, in the case of
solvents, different conpositions. The |ease addresses potential liability for



rel eased petroleum In the absence of a showi ng that such hazardous materials
are prevented fromentering the runoff, SFWD nust require dry pretreatnent for
the systens occupying the entire 65-acre parcel

62. DMS and SFWWD have thus failed to provide reasonabl e assurance t hat
the existing systens satisfy applicable water quality criteria or that the
proposed systemw || satisfy applicable water quality criteria.

V. Water Quantity

63. The 65-acre parcel adjoins Ortiz Avenue on the west and property owned
by Petitioners on the east and south that is undevel oped except for a borrow pit
some distance fromthe 65- acre parcel. The parcel is roughly 1000 feet east-
west and 2700 feet north-south.

64. The proposed hal fway house is at the north end of the parcel. The
hal fway house is situated between a proposed detention pond on the west and a
recreation field on the east. A paved road divides the hal fway house fromthe
rest of the 65- acre parcel

65. South of the road are the Lee County Stockade on the west, which abuts
Otiz Avenue, and the Juvenile Detention Center on the east. A berm separates
these two sites. The bermruns fromthe road al ong the west shore of the tw ce-
enlarged 1.2- acre retention pond and the west boundary of the Price Hal fway
House, which is south of the Juvenile Detention Center. To the west of the
berm south of the Lee County Stockade, is the Sheriff's O fice Aviation
Department or heliport facility, which abuts Otiz Avenue.

66. South of the Aviation Departnent is an outparcel used by the Florida
Departnment of Corrections that also abuts Otiz Avenue. East of the outparce
is the proposed hal fway house with a proposed detention pond west of the hal fway
house and south of the outparcel. The Enmergency Operations Center, which abuts
Otiz Avenue, is south of the detention pond and surrounded on three sides by
the 32.7 acres to be left undisturbed at this tine.

67. There are perinmeter berns around all of the parcels except for the
Juvenil e Detention Center and Price Hal fway House, which are served by a single
berm and the Energency Qperations Center, which appears not to be berned. The
prevailing natural drainage is not pronounced either by direction or volune
because the land is nearly level. The natural direction of drainage is to the
south and west and renmains so on Petitioners' land to the east and south and the
undi sturbed 32.7 acres to the south. The variety of drainage directions within
the remai nder of the 65- acre parcel reflects the extent to which berns, swales,
ponds, punps, roads, buildings, parking areas, and other works have been added
to the northerly parcels.

68. Runoff reaching the northern boundary of the 65 acres will be diverted
due west around the proposed detention pond to the swal e running al ong the east
side of Ortiz Avenue. Runoff fromthe recreation field and hal fway house
bui |l di ng and parking area drain into the proposed detention pond, which rel eases
wat er through a gravity control device to the Otiz Avenue swal e. There appears
to be a connection routing sone runoff fromthe south side of the recreation
field to the Juvenile Detention Center, where it travels west in a roadside
swale to the Otiz Avenue swal e.

69. Alittle less than half of the area of the Juvenile Detention Center
site drains into perineter swales along the north and east borders and then to



the west before enptying into the Ortiz Avenue swale. The remai nder of the
Juvenil e Detention Center drains into the retention pond. The sane is true of
the Price Hal fway House.

70. The Lee County Stockade drains to each of its borders where the water
then runs west along the north or south border to the Otiz Avenue swale. The
southern half of the Lee County Stockade site drains into the small retention
pond at the northwest corner of the Sheriff's Ofice Aviation Departmnent.

71. Most of the runoff fromthe heliport facility runs to the sout hwest
corner of the parcel, which is the |location of the abandoned punp. Fromthere,
the runoff continues to the Otiz Avenue swale. Very little if any of the
runof f fromthe heliport enters the small retention pond on the northwest corner
of the parcel

72. The bootcanp drains into the detention pond, which then rel eases water
by a gravity control structure into a portion of the undisturbed 32.7-acres
before entering the Ortiz Avenue swale. The Energency Operations Center site
drains in all directions away fromthe building and parking area, eventually
draining into the Otiz Avenue swal e.

73. Stormwater discharge rates fromthe proposed hal fway house and
boot canp are 0.28 cfs and 0.37 cfs. Under SFWWD rul es, the allowabl e nmaxi muns
inthe Six Mle Cypress drai nage basin are 0.30 cfs and 0.33 cfs, respectively.
SFWWD and DVB contend that the excessive discharge fromthe bootcanp is
accept abl e because the gravity control device for the proposed detention pond is
of the smallest size allowable, given the indisputable need to avoid cl oggi ng
and ensui ng upstream fl oodi ng.

74. Initially, SFWWD approved the discharge rates for the hal fway house
and boot canp because, when conbi ned, they did not exceed the total allowable
val ue. However, this approach was invalid for two reasons. First, the tw
sites contain entirely i ndependent drainage systens separated by several hundred
feet. Second, after correcting an initial understatement for the value for the
hal fway house, the actual total exceeds the nmaxi mum all owabl e tot al

75. SFWWD contends that the slight excess is acceptabl e because of the
inability to use a smaller orifice in the gravity control structure. However,
t he di scharge quantity easily could have been reduced by design alternatives,
such as enlarging the detention pond, which is nostly surrounded by land that is
to be left undisturbed. The ease with which the mninumorifice problemcould
have been avoi ded rebuts the presunption contained in Basis of Review 7.2. A that
excessi ve di scharge quantities are presumably acceptable if due to the inability
to use a smaller orifice. Al so, SFWD and DVS have failed to show that the
ef fect of the excessive discharge quantities is negligible, so the exception in
the SFWWD manual for negligible inmpacts is unavail able.

76. Neither SFWWD nor DMS provided any reasonabl e assurance as to the
quantity of discharge fromthe 21.4 acres. Rough estimates suggest it is nore
likely that the quantity of discharge may greatly exceed the all owabl e maxi mum

77. SFWWD nmust eval uate the water-quantity issues before issuing operation
permts for the systens on the 21.4- and 32.7- acre parcels and a construction
and operation permt for the 10.9-acre parcel. Cbviously, if SFWD determ nes
that all water quantity criteria are net as to the existing systens, it may
i ssue operation permts for the systems on the 21.4- and 32.7- acre parcels.

O herw se, SFWWD nust quantify the extent of the deviation and, if it seeks to



wai ve conpliance with any or all quantity standards in reliance on Basis of
Review 1.6, evaluate the effect of the waiver and explain the basis for the
wai ver .

78. DMB and SFWWD have thus failed to provide reasonabl e assurance t hat
the existing systens satisfy applicable water quantity criteria or that the
proposed systemw || satisfy applicable water quantity criteria.

VI. Inpacts on Adjacent Lands

79. Petitioners' property is inmpacted by the above- described drainage in
two ways. First, Petitioners' property abutting the east side of Otiz Avenue,
south of the 65 acres, is especially vulnerable to flooding because the Otiz
Avenue swale is not a V-notch, but a half-V. The closed side of the swale
prevents the water fromrunning onto Otiz Avenue. The open side of swale abuts
Petitioners' property, so, if the swale's capacity is exceeded, stormmater will
be rel eased onto Petitioners' |and.

80. Second, perineter berm ng along the east side of the 10.9- and 21.4-
acre parcels will inpede flow off the part of Petitioners' property located to
the east of the 65 acres. A swale between the proposed hal fway house and the
Juvenil e Detention Center will receive runoff froma small portion of
Petitioners' property to the east and nostly north of the 65 acres. But there
is no indication how much runoff from Petitioners' property can be so
acconmodat ed, how much runoff is inpeded by the existing bermalong the east
side of the Juvenile Detention Center and Price Hal fway House, and how nmuch
runoff will be inpeded by the addition of new berns along the east side of the
proposed hal fway house and boot canp.

81. Basis of Review 6.8 requires that swal es and di kes all ow t he passage
of drainage fromoff-site areas to downstream areas. Rule 40E-4.301(1)(b),
Florida Administrative Code, requires that an applicant provide reasonabl e
assurances that a surface water managenent systemw || not cause adverse water
quality or quantity inmpacts on adjacent |ands.

82. Neither SFWWD nor DMS obtai ned topographical information for
Petitioners' property, as required by the Basis of Review. Rough estinmates
suggest that the proposed project may require Petitioners' property to retain
consi derably nore stormwater fromthe design stormevent of 25 years, three
days.

83. DM5 and SFWWD have thus failed to provide reasonabl e assurance t hat
t he proposed system woul d not have an adverse inpact on Petitioners' upstream
and downstream | and.

CONCLUSI ONS OF LAW
84. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter. Section 120.57(1), Florida Statutes. (Al references to
Sections are to Florida Statutes. Al references to Rules are to the Florida
Admi ni strative Code.)

85. Petitioners have standing.



86. Section 373.413(1) authorizes SFWWD to

requi re such permts and i npose such reasonabl e
conditions as are necessary to assure that the
construction or alteration of any stornnater
managenment system. . . or works will conmply
with the provisions of this part and applicable
rul es promul gated thereto and will not be harnful
to the water resources of the district.

87. Section 373.413(9) provides that, until new rules are adopted,
"existing rules adopted under this part and rul es adopted pursuant to the
authority of ss. 403.91-403.929 shall be deenmed authorized under this part and
shall remain in full force and effect.”

88. Rule 40E-4.301 requires that an applicant for a surface water
managenent permit "give reasonabl e assurances that the surface water managenent
system"

(a) provides adequate flood protection and
drai nage, w thout causing over-drai nage.

(b) will not cause adverse water quality and
guantity inpacts on receiving waters and adj acent
| ands regul ated pursuant to Chapter 373, F.S.

(c) will not cause discharges which result in
any violation, in surface waters of the state,
of the standards and criteria of Chapter 17-302,
F. A C

(d) will not cause adverse on-site or off-
site inpacts on surface and groundwater |evels
and flows, including inpacts to sources of water
supply and wetl and hydrol ogy.

(e) will not cause adverse environnental inpacts.

(f) can be effectively operated and nai nt ai ned.

(g) will not adversely affect public health and
safety.

(h) is consistent with the State Water Poli cy,
Chapter 17-40, F. A C

* * *

(k) will not otherwi se be harnful to the water
resources of the District.

(1) will not interfere with the legal rights of
others as defined in subsection 17- 40.401(8), F. A C

* *

*

89. Rule 40E-4.091(1)(a) incorporates by reference the Basis of Review

90. For the reasons set forth above, DM5 and SFWWD have failed to provide
reasonabl e assurances concerni ng operation responsibility, water quality, water
gquantity, and inpacts on adjacent |land to all ow the i ssuance of the operation
permts for the existing systems on the 21.4- and 32.7-acre parcels and the
construction and operation permt for the proposed systemon the 10.9-acre
par cel



RECOMVENDATI ON
It is hereby

RECOMVENDED t hat the South Fl orida Water Managenent District enter a final
order denying the application of the Departnent of Managenent Services for al
permts for the operation and construction and operation of surface water
managenent systens on the 65-acre parcel

ENTERED on June 19, 1995, in Tall ahassee, Flori da.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
on June 19, 1995.

APPENDI X
Rul i ngs on Proposed Findings of Petitioners

1-18: adopted or adopted in substance.

19: rejected as subordinate.

20-21: adopted or adopted in substance.

22-24 (first sentence): rejected as irrelevant.

24 (remai nder)-46: adopted or adopted in substance.
47-53: rejected as subordi nate.

54-64 (first sentence): adopted or adopted in substance.
64 (second sentence)-66: rejected as subordinate.

Rul i ngs on Proposed Fi ndi ngs of Respondent SFWWD

1-10: adopted or adopted in substance.

11: rejected as unsupported by the appropriate weight of the evidence.

12: rejected as unnecessary.

13: adopted or adopted in substance.

14-15: rejected as subordinate.

16: rejected as unsupported by the appropriate weight of the evidence.

17 (except for last sentence): adopted or adopted in substance.

17 (last sentence): rejected as unsupported by the appropriate weight of
t he evi dence.

18-32 (first sentence): rejected as unnecessary.

32 (remainder): rejected as unsupported by the appropriate wei ght of the
evi dence.

33: rejected as subordinate.

34: rejected as unsupported by the appropriate weight of the evidence,
except that the proposed ponds are wet detention

35 (first sentence): adopted or adopted in substance.



35 (remainder): rejected as unsupported by the appropriate wei ght of the
evi dence.

36-45: rejected as unnecessary.

46-47: rejected as unsupported by the appropriate weight of the evidence.

48-50 (second sentence): adopted or adopted in substance.

50 (remainder): rejected as unsupported by the appropriate wei ght of the
evi dence.

51-52, 55-57 (first sentence), and 58: adopted or adopted in substance,
al t hough insufficient water quality treatnent.

53: adopted or adopted in substance.

54: rejected as unsupported by the appropriate weight of the evidence.

57 (second sentence): rejected as unsupported by the appropriate weight of
t he evi dence.

59: rejected as unsupported by the appropriate weight of the evidence.

60: adopted or adopted in substance, except after "therefore.” None of
remai nder logically follows fromwhat is said in 1.6

61: rejected as unsupported by the appropriate weight of the
evi dence.

62-64: rejected as subordi nate, unsupported by the appropriate wei ght of
t he evidence, and irrelevant.

65: rejected as subordinate.

66: rejected as irrelevant. The burden is on the applicant and SFWD, if
it wishes to issue the pernmts, to provide reasonabl e assurances as to the
adverse inpact of the drainage systens.

67-68: rejected as subordinate.

69: rejected as unsupported by the appropriate weight of the evidence.

70: rejected as unsupported by the appropriate weight of the evidence.

71: rejected as repetitious.

72: rejected as irrelevant, except for past report of flooding, which is
rejected as repetitious.

73: rejected as repetitious.

74: rejected as irrelevant and subordinate.

75 (first three sentences): adopted or adopted in substance.

75 (remainder): rejected as unsupported by the appropriate weight of the
evi dence.

1 and 2: rejected as irrelevant insofar as the same result is reached with
or without the permt nodifications.

Rul i ngs on Proposed Findi ngs of Respondent DNM5

1-4: adopted or adopted in substance.
: rejected as subordinate.
rejected as unsupported by the appropriate wei ght of the evidence.
adopted or adopted in substance.
rej ected as subordinate.
: adopted or adopted in substance, except that the excessive discharge
was not "caused" by the m nimumsized orifice, only
def ended on that basis.

10: adopted or adopted in substance.

11-12: rejected as subordinate.

13: rejected as irrelevant.

14: adopted or adopted in substance.

15: adopted or adopted in substance, except for inplication that no
fl oodi ng probl ens existed.

16: rejected as recitation of evidence.

17: rejected as subordinate.

18: rejected as irrelevant.

©oONO



19: adopted or adopted in substance,
systens is rel evant.
20: rejected as subordinate.

21: adopted or adopted in substance, except for

to the extent that separateness of

| ast sentence, which is

rej ected as unsupported by the appropriate weight of the evidence.

22: rejected as subordinate.

23-30: rejected as unsupported by the appropriate weight
recitation of evidence, and subordinate.

31: rejected as unsupported by the appropriate weight of

32: rejected as unsupported by the appropriate weight of
based on the present record.

33: rejected as unsupported by the appropriate weight of
rel evance

COPI ES FURNI SHED:

Tilford C. Creel
Executive Director
Sout h Fl ori da Wat er
P. O Box 24680
West Pal m Beach, FL 33416

Managenment District

Russel | P. Schropp
Harold N. Hune, Jr.
Hender son Franklin
P.O Box 280
Ft. Myers, Fl 33902

O Earl Black, Jr.

St ephen S. Mat hues

Depart ment of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, FL 32399- 0950

Vi ncent J. Chen
Toni M Leidy

Sout h Fl ori da Wat er
3301 Gun d ub Road
West Pal m Beach, FL 33401

Managenment District

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All
Oder. Al
witten exceptions.
witten exceptions.
or der
to this Recommended Order.
filed with the agency that will

agenci es allow each party at |east
Sonme agencies allow a | arger
You shoul d contact the agency that will

i ssue the final order

of the evidence,

t he evi dence.
t he evi dence,

t he evi dence and

parties have the right to submt witten exceptions to this Recommended

10 days in which to submt

period within which to submt
i ssue the final

in this case concerning agency rules on the deadline for filing exceptions
Any exceptions to this Recommended O der should be
in this case.



